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" Sonja Fordham is the international fish conservation program manager at The
Ocean Conservancy in Washington, D.C. where she has directed shark conservation
projects since 1991. She is an active member of the mCN (World Conservation Union)
Shark Specialist Group and the American Elasmobranch Society. She serves on fuur U.S.
federal and state advisory panels fur Atlantic sharks, dogfish and skates and works closely with
the U.s. government on international shark. ~ects of the Northwest Atlantic Fisheries Organization and the Asia Pacific Economic Cooperation. Ms. Fordham has closely fullowed CITES
activities with respect to shazXs more than a decade, attending both meetings of the Conference of
the Parties and of the Animals Committee. She served on the U.S. delegation to key meetings
convened by the Food and Agricultural Organization (FAO) including the 1999 FAO Committee
on Fisheries (COFl ) meeting where the International Plan of Action for Sharks was adopted and
several technical consultations examining CITES issues. Ms. Fordham is co-author of the
Ocean Conservationfl'RAFFIC International report, Managing Shark Fisheries: Opportunities for International Conservation, the World Conservation Union (mCN)
occasional paper, Sharks and their Relatives: Ecology and Conservation and the mCN
Red List Assessment for spiny dogfish. Ms. Fordham holds a B.S. in Biological Sciences
with a marine emphasis from the University of Maryland.
'" Coby Dolan is the Fish Conservation Program Counsel for The Ocean Conservancy in Washington, D.C. He received his B.A. from Duke University and his J.D.
from Northwestern School of Law of Lewis and Clark College. He is a member of the
Florida and D.C. bars and had been with The Ocean Conservancy since the fall of 2001.
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1. INTRODUCTION

Sharks are among the most biologically vulnerable fish to
swim across jurisdictional boundaries; this, coupled with increasing fishing pressure worldwide, has led to an urgent need
for international shark conservation. Sharks are cartilaginous
fish, and yet their biological characteristics are more similar to
those of sea turtles, cetaceans, large land mammals and birds,
than of bony fish. In general, sharks (and closely related rays,
skates and chimaeras) grow slowly, mature late and produce
few young over their long lifetimes. As such, their populations
typically increase at extremely low rates, leaving them exceptionally vulnerable to overexploitation and slow to recover from
depletion! Allover the world, one shark species stands out as
particularly slow growing yet also heavily fished: the spiny dogfish (Squalus acanthias).
Although they dominate commercial shark catches, spiny
dogfish are widely considered nuisances by fishermen and rank
below many other sharks in both economic value and charisma;
these factors serve to further hinder the challenge to conserve
their populations, at domestic, regional and international levels. Sharks have been hunted for centuries for their skin, meat
and fins. Nevertheless, historically sharks have been of relatively low value in large-scale fisheries and thus generally neglected by research and management agencies. Today, due to
rising demand for meat and international trade in their fins,
sharks, including dogfish, are increasingly the targets of fisheries around the world. 3 Despite ample evidence of their boom
and bust nature, most shark fisheries still lack basic management and monitoring: Very few domestic shark management
programs are in place around the world; still fewer have been
l

Mr. Dolan oversees litigation and policy development on fish conservation issues while
also lobbying Congress on myriad ocean conservation-related issues.
1 Weber M.L. and Fordham, S.V., Managing shark fisheries: opportunities for
international conservation, TRAFFIC International and the Center for Marine Conservation, v (1997).
2 Camhi, M., Fowler, S., Musick, J., Brautigam, A., and Fordham, S.,
Sharks
and their relatives. Ecology and Conservation. Occasional Paper 20 of the mCN Species Survival Commission, 3 (1999).
3 They are also taken in substantial quantities incidentally, as "bycatch," in
fisheries targeting other species.
4 Camhi, supra note 2 at 6-7.
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effective at reversing population declines. There are no international, regional or bilateral agreements in place to control
shark fishing. As a result, many shark populations around the
world are seriously depleted, with several considered at risk of
extinction.
This article examines whether, in the face of lax or nonexistent domestic and regional management, the Convention
on International Trade in Endangered Species and Wild Fauna
and Flora ("CITES") can encourage and complement shark conservation efforts around the world. In particular, it focuses on
spiny dogfish as a case study of concern. Low reproductive potential, well-documented depletion and persistent markets
driving expanding international trade make spiny dogfish an
excellent candidate for CITES attention. As discussed in Section II, CITES does not have an extensive history of regulating
trade in marine fish species, and yet has given special attention to sharks and has even afforded protection to some shark
species in recent years. Listings on the CITES Appendices, if
adequately implemented as a complement to regional fisheries
management, hold great promise for stemming depletion of
spiny dogfish and other species of sharks in international
trade. Securing such protection and associated fisheries management, however, presents many complicated challenges and
in some cases may already be too late.
II.

CITES AND MARINE FISH

A.

HISTORY

In recent decades, human activity has hastened the rate of
species extinction around the globe, with the commercial trade
of those species often contributing greatly to the extinction
rates. 5 While individual nations can take actions to curb trade
and protect species found within their own borders or imported

5 Estimates of present extinction rates vary from 0.2% to 1.1% of the world's
species per year, which could mean between 20,000 and 110,000 species' extinctions per
year. Richard B. Primack, A Primer of Conservation Biology 74 (2d ed. 2000). There
are many causes besides trade contributing to extinction including loss of habitat,
urbanization, spread of invasive species, and pollution. See e.g. Jane H. Bock & Katy
Human, NGOs and the Protection of Biodiversity: The Ecologists' Views, 13 Colo. J.
Int'l Envtl. L & Pol'y 167, 169 (2002).
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to that particular country,s that often does little to stem the
burgeoning international trade of vulnerable species worldwide. It is clear that a more comprehensive and cooperative,
international effort is necessary to adequately protect many
species from endangerment through trade.
In 1963, the General Assembly of the International Union
for the Conservation of Nature and Natural Resources
("IUCN") called for an international convention among nations
to provide protections for vulnerable species that may be affected by international trade. This clarion call culminated in
the 1973 adoption of The Convention on International Trade in
Endangered Species of Wild Flora and Fauna." From the original 21 countries that drafted CITES, the number of member
nations has grown to 164."
The preamble to the CITES convention states that "international co-operation is essential for the protection of certain
species of wild fauna and flora against over-exploitation
through international trade. "'0 Whereas there are often conflicts between the conservation and exploitation components of
parties to the convention, CITES has made remarkable progress towards protecting a broad array of species, with the current estimate of "listed" species at "[r]oughly 5,000 species of
animals and 28,000 species of plants."" As discussed below,
marine species, particularly fish, have lagged behind land animals and plants in terms of CITES' attention and protection.
7

B.

CITES FRAMEWORK

Approximately every two years, the Secretariat of CITES
convenes a Conference of the Parties ("CoP") to consider listing
proposals for the appendices and other provisions "where ap6 See e.g. Endangered Species Act, 16 U.S.C. § 1538(1)(A) (it is unlawful to "import any such species into, or export any such species from the United States").
7 M. Lynne Corn, The Convention on International Trade in Endangered Species: Its Past and Present, CBS Report for Congress, Aug. 24, 1994, available at
http://cnie.org/NLElCRSreports/Biodiversity/biodv-7.cfm. <last visited January 10,
2004>.
8 March 3, 1973,27 U.S.T. 1087,993 U.N.T.S. 243.
9 CITIES
List
of
Contracting
Parties,
available
at
http://www.cites.org/eng/parties/chronolo.shtml <last visited on January 10, 2004>.
10 CITES, supra note 4 at Preamble.
II The CITES Species, available at www.cites.org/eng/disc/species.shtml <last
visited on January 10, 2004>.
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propriate. . . for improving the effectiveness of the convention.",2 The mechanism for controlling trade of threatened and
endangered species listed in the CITES appendices is through
the use of import and export permits. '3 The permits are issued
by the "Management Authorities," often in consultation with
national "Scientific Authorities" designated by each participating nation. The Convention, however, does not elaborate or
constrain how each participating Party should designate its
individual management authority.
Species are listed under three Appendices, depending
largely on the population status of the species and the threat to
its survival posed by trade. Whereas member countries allow
for varying degrees of consultation with non-governmental organizations and other interest groups, only Parties can propose
amendments to the Appendices (to include or remove species
from the Appendices or transfer them from one Appendix to
another). 15 Proposals to amend the Appendices are debated and
decided in Committee before being considered by the full CoP. 16
A two-thirds majority vote is required for adoption by the CoP.l7
Voting on controversial actions, including most marine species
proposals, is often conducted through a secret ballot, which is
prompted if a Party's request for secrecy is supported by ten
other Parties. '8
Appendix I affords the highest level of protection, intended
for species currently threatened with extinction and requiring
"strict regulation in order not to endanger further" species survival. Appendix I listings shut down commercial international
trade, except under exceptional circumstances.2O Specifically, to
export an Appendix I species, a permit must be obtained, which
will only be granted when four conditions are met, including
certification by a "Scientific Authority of the State" that: "such
l4

19

12
13
14
15
16

17

18

CITES, supra note 4 at Art. XI.
CITES, supra note 4 at Art. III-V.
Id. at Art. IX.
Id. at Art. XV.
Id. at (2).
Id. at (1)(b).
See e.g. Michael J. Hickey, Note, Acceptance of Sustainable Use Within the

CITES Community, 23 VT. L. REV. 861,
19 Id. at Art. 11(1).
20 Id.

Published by GGU Law Digital Commons, 2004

882 (1999).

5

Golden Gate University Law Review, Vol. 34, Iss. 3 [2004], Art. 4

GOLDEN GATE UNIVERSITY LAW REVIEW

536

[Vol. 34

export will not be detrimental to the survival of the species,"
the species was not obtained illegally, living specimens will be
transported so as "to minimize the risk of injury, damage to
health or cruel treatment," and that an import permit was obtained: 1 Import permits are also required. 22
The current criteria for listing a species under Appendix I
were set out under Resolution Conf. 9.24 at the 1994 meeting of
the COP.23 To qualify for listing, a species must fit into at least
one of four categories, including: 1) "the wild population is
small;"24 2) the population is constrained in its range;25 3) a decline of the population is observed or inferred; or 4) the status
of the species is "likely to satisfy one or more" of the first three
criteria within five years:6
CITES Appendix II addresses species potentially threatened with extinction that need trade regulation to prevent
them from becoming threatened with extinction: The criteria
for obtaining an export permit are almost identical to those for
species listed under Appendix 1,28 however no import permit is
required (although one may be required under domestic law).
One of the additional considerations weighed by a governing
Scientific Authority before issuing a permit for an Appendix II
species is whether the export of specimens will prevent the
ability of a species to maintain itself "throughout its range at a
level consistent with its role in the ecosystems in which it oc7

[d. at Art. III(2).
[d. at (3).
23 CITES Criteria for Amendment of Appendicies I and II, available at
http://www.cites.org/eng/resolsl9/9_24.shtml, <last visited January 30, 2004>.
24 This criteria further provides that the population is characterized by at least
one of the following sub-criteria: 1) "an observed, inferred or projected decline in the
number of individual or the area and quality of habitat;" 2) each sub-population is very
small; 3) a majority of the population's individuals are at some point concentrated in a
sub-populations; and 4) there is "a high vulnerability due to the species' biology or
behaviour." [d. at Annex 1(A).
25 This criteria also sets out four sub-criteria, including meeting at least one of
the following: 1) "fragmentation or occurrence at very few locations," 2) large fluctuations in numbers or area distribution, 3) the species is highly vulnerable because of
biology or behaviour, and 4) there is an observed, inferred or projected decrease in the
distribution area, the size ofthe sub-population, the area or quality of its habitat, or its
reproductive potential. [d. at Annex 1(B).
26 d
1< • at Annex 1, pps. 114-15.
27 [d. at Art. II(2).
28 [d. at Art. IV(2).
21

22
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curs.»29 In lieu of an import permit, the importer is only required to present either the "export permit or are-export certificate."30 Appendix II listings are a means to track, regulate if
necessary, and even facilitate legal trade, but not as a complete
trade barrier.
Resolution 9.24 of the 1994 CITES meeting also set out criteria for listing a species under Appendix II, requiring that either of two criteria are met. 31 First, a species qualifies for listing if "[i]t is known, inferred or projected that unless trade in
the species is subject to strict regulation, it will meet at least
one of the criteria listed in CITES Annex 1 in the near future.
Second, a species qualifies if "the harvesting of specimens from
the wild for international trade has, or may have, a detrimental impact on the species by either: i) exceeding, over an extended period, the level that can be continued in perpetuity; or
ii) reducing it to a population level at which its survival would
be threatened by other influences." 33
Appendix III listings are imposed by individual Parties
without the need for approval by other Parties:' Although
rarely used, Appendix III listings serve to draw attention to a
species of concern and illicit "the cooperation of other parties in
the control of trade.,,"5 Such amendments can be made at any
time, although there are pending proposals to link this process
with the COP:6 An export permit is also required for Appendix
III species, but the requirements for obtaining the permit are
less strict, requiring only that the specimen was not obtained
illegally and that any living specimen is "shipped as to minimize risk of injury, damage to health or cruel treatment.,,"7
Whereas the threat of stopping international trade tends
to focus attention on CITES Appendix I listings and amendment proposals, the majority of CITES listed species appear on
Appendix II. Currently, Appendix I includes under 900 species
,,"2

[d. at (3).
[d. at (4).
31 Listing Criteria, supra note 23 at Annex 2a, pg. 116.
32 [d. at (A).
33 [d. at (B).
34 [d. at Art. XVI(1) (particularly those for marine species as well as large land
mammals)
35 [d. at Art. 11(3).
36 [d. at Art. XVI(1).
37 [d. at Art. V(2).
29

30
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(including approximately 250 mammals, 300 plants and 9 marine and freshwater fish),38 while Appendix II lists more than
32,000 species,39 the vast majority (28,000) of which are plants.
One major loophole in this complicated and political process is the use of "reservations" by member countries. Article
XXIII of the Convention allows for a nation to opt out of protection efforts for specific species listed in any of the Appendices:o
In effect, a nation electing this reservation "shall be treated as
a State not a Party to the present Convention with respect to
trade in the particular species or parts or derivatives specified
in such reservation. "41 Reservations entered by nations that act
as key traders in the species at issue undermine the conservation benefits of the listing 42
CITES has established two main committees, one for
plants and one for animals, to aid in the decision making process. Members of the Plants and Animals Committees meet
generally once a year to provide technical support, expert biological and other specialized information regarding species subject or that may become subject to CITES controls. The Committees formulate advice, make recommendations and draft
resolutions pertaining to matters of concern. Both Committees
report at the CoP and, if requested, to the CITES Standing
Committee in the interim. 43
As noted above, the IUCN General Assembly provided the
spark for the CITES treaty. Through their suite of specialist
groups, IUCN along with TRAFFIC'''', (the wildlife monitoring
arm of IUCN and World Wildlife Fund), continue to enjoy special advisory and consultation status with regard to CITES ac38 Appendix I includes 827 species, 52 subspecies and 19 separate populations.
The CITES Species, available at http://www.cites.org/eng/disdspecies.shtml <last visited January 23, 2004>.
39 Appendix II contains 32,540 species, 49 subspecies, and 25 separate populations. [d.
40 CITES at Art. XXIII.
41 [d. at Art. XXIII(3).
42 For example: Iceland, Indonesia, Japan, Norway and Republic of Korea, all
important shark fishing nations, have all taken reservations on the Appendix II listings for basking and whale sharks. See Specific Reservations of the Parties, available
at http://www.cites.org/eng/appendireserve_latest.shtml <last visited January 23,
2004>.
43 CITES website, available at http://www.cites.org/eng/disdAC_PC.shtml.
44 See generally TRAFFIC homepage, available at http://www.traffic.org/aboutJ,
<last visited March 18, 2004>.
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tions. A wide array of non-governmental organizations, from
industry groups to animals rights organizations, are also active
in monitoring and participating in CITES deliberations.
C.

CITES AND MARINE FISH

Since the late 1980s, the application of the precautionary
principle and the use of the precautionary approach have
grown in popularity in both international and domestic environmental law:5 The general concept of the precautionary
principle is that actions should be taken to protect the environment from damaging activities even though the certainty or
degree of the harm is not beyond doubt:6 From the United Nation's Rio Declaration in 199247 on the international scene, to
domestic application in U.S. fisheries management," this use of
caution has served to guide efforts to protect species and their
ecosystems.
Long before the precautionary principle found its way into
other national, regional and international agreements, its' concepts were considered one of the basic tenets of CITES." In
1994, delegates to the Conference of Parties 9 ("CoP"9) clarified
the principle when new listing criteria were developed. 50 The
45 See e.g. James Cameron & Juli Abouchar, The Precautionary Principle: A Fundamental Principle of Law and Policy for the Protection of the Global Environment, 14
B.C. Int'l & Compo L. Rev. 1 (1991) (providing a general overview of the growth of this
approach to environmental protection).
46 See generally David Appell, The New Uncertainty Principle, SCI. AM. 18 (Jan.
2001).
47 Rio Declaration on Environment and Development, United Nations Conference
on Environment and Development, U.N.C.E.D. Doc. AI Conf. 151151Rev.1 (1992).
48 V.R. Restrepo, et. aI., Technical Guidance On the Use of Precautionary Approaches to Implementing National Standard 1 of the Magnuson-Stevens Fishery Conservation and Management Act, NOAA Technical Memorandum NMFS-F/SPO-###
(July 17, 1998) at 2 (noting that "the precautionary approach implements conservation
measures even in the absence of scientific certainty that fish stocks are being overexploited. ").
As noted above, Section IV of the Convention, passed in 1973, considered the
role of a species in its ecosystem as a consideration for whether a permit should issue.
CITES at IV(3).
50 Criteria for Amendment of Appendices I and II, Resolution of the Conference of
the Parties, Ninth Meeting ofthe Conference of the parties, Resolution Conf. 9.24 (Fort
Lauderdale 1994) ("by virtue of the precautionary principle, in cases of uncertainty, the
Parties shall act in the best interest of the conservation of the species when considering
proposals for amendment of Appendices I and II"). For a general discussion of the use
of the precautionary principle in CITES see, Barnabas Dickson, The Precautionary
Principle in CITES: A Critical Assessment, 39 Nat. Resources J. 211 (1999).

4.
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delegates to the 1994 CITES CoP, passed resolution 9.24 directing that "the Parties shall apply the precautionary principle so that scientific uncertainty should not be used as a reason
for failing to act in the best interest of the conservation of the
species.""1 For a variety of reasons, many stemming from the
concept of fish as commodities rather than wildlife, progress
towards precautionary controls for marine fish has been slow
not only under CITES, but in most domestic and international
fora. 52 In the case of sharks, however, CITES can be seen as a
leading force for improvement as it currently offers the only
international restrictions for sharks. CITES' attention to
sharks, through a decade of decisions and resolutions, has been
an appropriate entree into application of the precautionary approach to fish, as sharks are among the most biologically vulnerable, migratory fish. Indeed, the life history characteristics
of sharks more closely resemble those of sea turtles and the
great whales, all of which are protected under CITES, than of
bony fish. 53
A 1992 report undertaken for IUCN entitled "CITES and
Marine Fish" raised concerns that more steps were needed to
protect marine fish due to their biology and "susceptibility to
overexploitation from international trade."54 Both a lack of information about the status of many marine fish species and the
general misconception that marine fish are "extinction-proof'
has lead to overall failures to protect these species. 55 At the
heart of the "extinction-proof' myth are the misconceptions
that all marine fish have higher fecundity, or reproductive output, than other species and that a wide range of occurrence
confers protection from extinction. 56

51 CITES, Ninth Meeting of the Conference of the Parties, Conf. 9.24, available at
http://www.cites.org/eng/resolsl9/9_24.shtml <last visited January 4, 2004>.
52 Today, in terms of marine "fish" species, less than ten species are listed in
CITES Appendix II and Appendix I.
available at http://www.cites.org/eng/
appendlappendices.shtml (under the fish classification) <last visited January 24,
2004>.
53 Weber & Fordham, supra note 1 at v.
54 Deborah Crouse, Ph.D, et aI., CITES and Marine Fish, mCN (February 1992)
at 1 (this document was submitted to the CITES 8th meeting of the parties in Kyoto,
Japan).
55 [d. at 2-3
56 [d. at 3.
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Since 1992, there has been increased international attention to and recognition of the fact that ocean resources are not
limitless and that both commercial and biological extinction of
marine species is possible, and in some cases may be inevitable.
More recently, two national commissions have been examining
the status of our oceans with· a view towards implementing
more sound measures to ensure the health of ocean ecosystems,
including some of the most vulnerable yet ecologically essential
species such as sharks.

III. INTERNATIONAL SHARK CONSERVATION
Over the last decade, concern over the depletion of sharks
and the sustainability of their fisheries has grown considerably. The well-respected investigations, educational products
and guidance of the IUCN Shark Specialist Group57 and
TRAFFIC are largely responsible for bringing about such
change. Their message has also been carried forward at CITES
by an array of non-governmental organizations, notably World
Wildlife Fund, Humane Society,58 International Fund for Animal Welfare, National Audubon Society, Defenders of Wildlife,
Greenpeace and The Ocean Conservancy. This growing concern
received attention from sympathetic governments, leading to
several key actions by CITES and the United Nations (U.N.)
aimed at addressing shark issues on a global scale. Progress in
implementing core commitments of U.N. agreements and developing the basic framework for international, regional and
national shark management, however, has been unacceptably
slow. Even the most developed countries, such as the United
57 The IUCN Species Survival Commission established the Shark Specialist
Group (SSG) in 1991 in response to growing awareness of this vulnerability and the
severe impact of fisheries on shark and ray populations around the world. The SSG
provides leadership for the conservation of threatened species and populations of all
chondrichthyan fishes (i.e. sharks, skates, rays and chimaeras) and aims to promote
their long-term conservation, effective management of their fisheries and habitats and,
where necessary, the recovery of their populations. See generally mCN SSG Homepage, available at http://www.flmnh.ufl.edulfish/organizationslssg/ssg.htm. <last visited March 30,2004>. There are 130 SSG members around the world, all of whom are
actively involved in chondrichthyan research and fisheries management, marine conservation or policy formulation.
See mCN Homepage, available at
http://www.iucn.org/themeslssc/sgprofileslsharksg.htm <last visited March 30, 2004>.
58 Both the Humane Society of the United States and Humane Society International are active in CITES and shark issues. See SSG Membership Website, available
at http://www.iucn.org/membersldirectory.cfm <last visited March 30,2004>.
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States and the member States of the European Community,
have generally failed to impose the measures necessary to recover depleted shark populations and protect healthier shark
stocks from overexploitation. An excellent example of this
mismanagement lies with the spiny dogfish shark.
A.

CITES 1994 MEETING - A RESOLUTION ON SHARKS

The first significant step towards addressing these mounting concerns and the need for international shark conservation
was taken by delegates at the Ninth Conference of the Parties
to CITES (CoP9) when they adopted a resolution entitled
"Status of International Trade in Shark Species."59 With this
Resolution, the Parties called upon the CITES Animals Committee to compile and review existing information on the biological and trade status of shark species based on information
provided by the United Nations Food and Agriculture Organization (FAO) and other international fisheries management
organizations, as well as inter-governmental and nongovernmental organizations."o The Animals Committee was to
prepare a discussion paper report on this investigation prior to
the Tenth Conference of the Parties in 1997."1 In addition, the
Resolution called upon Parties, F AO and international fisheries
management organizations to establish programs to provide
biological and trade information on sharks in time for the
CoPll in 2000."2
The United States was a leader in efforts to secure the
CITES shark resolution and has continued to actively promote
international assessment and conservation for sharks at
CITES, as well as virtually every relevant international fisheries forum in which they participate (in particular, at the UN
and its FAO, and within the Northwest Atlantic Fisheries Organization ("NAFO"),63 the Fisheries Working Group of the Asia
59 CITES Conf. Resolution 9.17.
60 [d. "sharks" in this context refers to all species of sharks, skates, rays and
chimaeras.
61 Weber and Fordham, supra note 1, at 1.
62 [d.

63 For more information on NAFO, see generally http://www.nafo.ca ("NAFO is a
regional fisheries body that incorporates scientific advice and management. 16 countries plus ED (NAFO Members) signed the NAFO convention that applies to most
fishery resources of the Northwest Atlantic").
http://digitalcommons.law.ggu.edu/ggulrev/vol34/iss3/4
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Pacific Economic Cooperation ("APEC")6< and to some extent
the International Commission for the Conservation of Atlantic
Tunas ("ICCAT").65
B.

1997 CITES MEETING - DOCUMENTS, DECISIONS AND PROPOSALS

At CoP 10 in 1997, in response to the information and recommendations included within the Animals Committee report,
"Biological and Trade Status of Sharks l166 , the CITES Parties
adopted a suite of decisions directing Parties, FAO, the CITES
and the Secretariat to work together towards improving the
information base for shark biology, fisheries and trade, reducing mortality of sharks taken as bycatch and initiating shark
management programs."' At this meeting, the U.S. proposed
that all the world's species of sawfish (types of rays, all of
which are considered endangered) be included on Appendix 11.68
This proposal failed to receive the requisite two-thirds majority
- by a wide margin of 26-50. 69
Prior to CoP 10, however, as part of the customary public
notice and comment period afforded to interest groups and citizens by the government, the United States had rejected a proposal from the Ocean Wildlife Campaign for listing both the
dusky shark (Carcharhinus obscurus) and spiny dogfish on
CITES Appendix II. In its explanation, the U.S. stated its belief
that both species met the criteria for inclusion in Appendix II.
The government had chosen not to advance the OWC proposal
based primarily on concern over the complexity and implementation time involved in the management of landings, import,
and export of marine fish. The U.S. agencies had anticipated
that new funding and mechanisms of interagency and interna6< For more information on APEC, see generally http://www.apec.org (APEC has
21 member nations which account for one-third of the world's population and through
non-binding agreements attempts to facilitate trade and cooperation in the Asia-Pacific
region).
65 For more information on ICCAT, see generally http://www.iccat.es (lCCAT
consists of 40 contracting parties and is "responsible for the conservation of tunas and
tuna-like species in the Atlantic Ocean and adjacent seas").
66 CITES
Animal
Committee,
Doc.
10.51
(1997).
available
at
http://www.cites.org/eng/copilOIE10-in-session.pdf <last visted March 30, 2004>.
67 Decisions ofthe Conference of the Parties, CITES CoP10, at 132 (1997).
68 CITES CoP Doc. 10.85 (1997).
69 64 Fed. Reg. 36893, 36908 (July, 8, 1999).
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tional cooperation, additional personnel, training, and new
permitting procedures would be required for such listings. The
U.S. also noted desire for more effective coordination and cooperation between CITES and international commercial fishery
management bodies with respect to the regulation of trade in
CITES-listed marine fishes. 70
C.

WORKING GROUPS EXAMINING MARINE FISH AND CITES

Based on these implementation concerns with regard to
marine fish under CITES, the U.S submitted a proposal, at
CoP10, for the establishment of a Marine Fishes Working
Group to address technical and practical implementation concerns associated with Appendix II listings for marine fish species subject to large-scale fisheries and international trade and
develop recommendations for consideration at CoPl172 • Mer
heated debate, the proposal was defeated, 59 to 49. 73
Concerns about the CITES criteria and their applicability
to marine fish species were also brought to the attention of the
FAO Committee on Fisheries (COFI) Sub-Committee on Fish
Trade (Bremen, Germany - June 1998), where it was agreed
that FAO would appoint "an ad hoc group to make suggestions
on how such a process of scientific review might best be pursued,
leading perhaps to proposals for amendment to and / or appropriate interpretation of the CITES criteria in the context of marine fish species under large-scale commercial harvest". The ad
hoc group met in Cape Town, South Africa in November 1998,
reviewed the COFI Sub-Committee on Fish Trade proposal,
and suggested steps for scientific review of the current CITES
criteria for Appendix I and II listings as applied to commercial
marine species.
7l

74

62 Fed. Reg. 18559, 18563 (April 16, 1997).
Tenth Meeting of the Conference of the Parties "Other Docuements from
Committees Established by the Conference of the Parties", 259 (June 1997), available
at http://www.cites.orglenglCoP/10!E10-in-session.pdf.
72
62 Fed. Reg. 14689, 14694 (March 27,1997).
73 See http://www.traffic.orglfactfilelCoP10/CoP10_26.html <last visited February
24,2004>.
74 See http://www.fao.orgldocrep/meeting/X4894E.htm. <last visited February 24,
2004>.
70

71
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FAO INTERNATIONAL PLAN OF ACTION - 1999

Following up on informational documents and a series of
workshops around the world, the FAO developed an "International Plan of Action for the Conservation and Management of
Sharks" (IPOA-Sharks) within the framework of the FAO Code
of Conduct for Responsible Fisheries. 75 Formally adopted at the
23rd Session of the Conference on Fisheries (COFI) in 1999, the
IPOA-Sharks is wholly voluntary, but encourages all nations
which catch sharks or have sharks taken from their waters to
develop Shark Assessment Reports (SARs) and National Plans
of Action (NPOAs).76 NPOAs should aim to improve speciesspecific catch and landings data collection, monitoring and
management for shark fisheries. The IPOA notes the importance of international collaboration regarding transboundary,
straddling, highly migratory and high seas shark populations. 77
The SARs and, if necessary, the NPOAs were to be in place no
later than February 2001 and reviewed regularly thereafter. 78
Meanwhile, the FAO review of the CITES listing criteria
continued. In early 2000, the FAO Secretariat, assisted by
three expert consultants, conducted extensive analysis and
produced a discussion paper to be reviewed by an FAO Technical Consultation in June 2000 before being submitted for consideration at COFI in 2001. The document, entitled "An appraisal of the suitability of the CITES criteria for listing commercially-exploited aquatic species""·, concluded that large,
long-lived, late-maturing species are at a relatively high risk of
extinction from exploitation. 8o

75 International Plan of Action for the Conservation and Management of Sharks,
Food and Agriculture Organization of the United Nations, Rome (1999) available at
http://www.fao.org/docrepl006/x3170e/x3170e03.htm. <last visited January 4, 2004>.
76 [d.
77 [d.
78 [d. at para. 20.
7. FAO Fisheries Circular No. 954, "An Appraisal of the Suitability of the CITES
Criteria for Listing Commercially-Exploited Aquatic Species" (Feb. 2000), available at
ftp://ftp.fao.org/docreplfao/005/x4530eIX4530EOO.pdf <last visited February 24,2004>.
80 [d. at 14.
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CITES MEETING 2000 - SHARK LISTING PROPOSALS

In 1999, as part of the customary comment period soliciting suggestions for CITES listings, the US government received a recommendation from the Humane Society of the
United States and International Wildlife Coalition to consider
proposing spiny dogfish for listing in CITES Appendix II at
COP1l. At the time, the National Marine Fisheries Service
had classified the Northwest Atlantic population as overfished
and determined that spawning stock biomass declined by 50%
during the 1990s. The government also noted that much of the
landings were entering international trade and that if unmanaged exploitation in this manner continued for an extended
period of time, the species would meet the criteria for listing in
Appendix 1. The government concluded, however, that a newly
developed federal fishery management plan with a 10 year rebuilding time frame would soon be in place and expressed their
belief that population rebuilding could be accomplished under
the Magnuson-Stevens Act provisions. As such, the US decided
not to propose spiny dogfish for listing at CoP1V 1
Parties at CoP 11 repealed Resolution Conf. 9.17 based on
the perception that it had been largely implemented through
the adoption of the IPOA-Sharks. 82
Two decisions were
adopted to address outstanding shark issues related to monitoring of IPOA implementation and improving international
records of trade in shark products. 83 Decision 11.94 directed
the Chair of the Animals Committee to monitor the implementation of the IPOA-Sharks and report to CoP12. 84 Decision
11.151 directed the CITES Secretariat to continue to liaise with
the World Customs Organization to promote establishment and
64 Fed. Reg. 36893, 36908 (July 8, 1999).
82 CITES CoP 11, Resolutions or parts of Resolutions repealed at the 11th meeting of the Conference of the Parties by the adoption of other Resolutions or documents,
at 2, available at http://www.cites.org/eng/CoP/111otherlRepealed_Res.pdf, <last visited
January 28, 2004>.
83 See generally IUCN Species Survival Commission's Shark Specialist Group
and TRAFFIC, The Role of CITES in the Conservation and Management of Sharks
(Revised and updated from AC18 Doc. 19.2) (June 2002), available at
http://www.cites.org/common/notifsl2002lESF042A.pdf, <last visited January 29,
2004>.
84 CITES, Decisions of the 11th Conference of the Parties, 11.94 at 29, available
at http://www.cites.org/eng/CoP/111otherlDecisions.pdf, <last visited January 29,
2004>.
81
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use of specific headings to allow discrimination between shark
meat, fins, leather, cartilage and other products (IUCN and
TRAFFIC 2002).85
At this meeting, three shark species were considered for
CITES listings: the whale shark (Rhincodon typusr and the
basking shark (Cetorhinus maximusl' for Appendix II, proposed by the United States and the United Kingdom, respectively, and the white shark (Carcharodon carcharias) for Appendix I, proposed jointly by Australia and the United States. 88
All three proposals were defeated, the basking shark narrowly
so 89
F.

SECOND FAO TECHNICAL CONSULTATION ON CITES
CRITERIA AND MARINE SPECIES

In 2001, the FAO convened a second "Technical Consultation on the Suitability of the CITES Criteria for Listing Commercially-Exploited Aquatic Species." The Consultation examined the relationship between resilience, productivity, and life
history characteristics and agreed that taxonomic characteristics are less important to risk of extinction than life history
characteristics.
The document expresses a widely supported view that the
most relevant demographic variable in terms of extinction risk
is likely population resilience based on Musick 199990 or the
ability to rebound from and/or sustain exploitation. Productivity,91 as a surrogate for resilience to exploitation, was consid-

85 ld.

11.151, at 44.
Proposal for Inclusion of the Whale Shark (Rhincodon typus) on Appendix II of
CITES (2000), available at http://www.cites.org/eng/CoP/ll1prop/47.pdf, <last visited
January 29,2004>.
87 Proposal for Inclusion of the Basking Shark (Cetorhinus maximus) on Appendix II of CITES (2000), available at http://www.cites.org/eng/CoP/ll1prop/49.pdf, <last
visited January 29,2004>.
88 Proposal for Inclusion of the White Shark (Carcharodon carcharias) on Appendix II of CITES (2000), available at http://www.cites.org/eng/CoP/ll1prop/48.pdf, <last
visited January 29,2004>.
89 See e.g. Amendments to Appendices I and II of the Convention, available at
http://www.cites.org/eng/CoP/ll1prop/48.pdf. <last visited January 29, 2004>.
90 See generally,
John A. Musick, Ecology and Conservation of Long-Lived Marine Animals, in LIFE IN THE SLOW LANE - ECOLOGY CONSERVATION OF LONG-LIVED
MAIuNE ANIMALS 1 (1999).
91 Productivity is described as a complex function of fecundity, growth rates,
natural mortality, age of maturity, and longevity. Productive species tend to have high
86

Published by GGU Law Digital Commons, 2004

17

Golden Gate University Law Review, Vol. 34, Iss. 3 [2004], Art. 4

548

GOLDEN GATE UNIVERSITY LAW REVIEW

[Vol. 34

ered the single most important factor in assessing population
status and vulnerability to fisheries. According to the table
produced (from Musick 1999) and recommended by the FAD
Secretariat, the most vulnerable species are those with an intrinsic rate of population increase of less than 0.14 and a generation time of greater than 10 years. The report also recommends that a population that has been reduced to near (from 510% above the Appendix I extent of decline), even if it is no
longer declining, could be considered for Appendix II listing.
G.

STATUS OF A COMMERCIAL MARINE FISH SPECIES
FOLLOWING A 1992 CITES LISTING

As stated previously, CITES does not have an extensive
history in regulating trade in marine fish species. A notable
exception and relative success story in this regard is the queen
conch (Strombus gigas) which was listed in Appendix II of
CITES in 1992. The queen conch example is similar to the
shark situation for several reasons, perhaps most notably the
lack of regional fisheries management in the species' range (the
Wider Caribbean). Accurate trade tracking instituted with
queen conch listing has allowed for documentation of a dramatic increase in international trade. CITES is arguably providing the only meaningful monitoring and management for
queen conch at the present time. An extensive review of this
species in 2003 revealed high levels of illegal, unsustainable
landings which has been instrumental in convincing relevant
decision-makers that regional fisheries management is
needed.92 There is ample reason to believe that similar action
for sharks could have similar positive effects in terms of gathering essential trade information and sparking effective management.
H.

IPOA PROGRESS

In 2002, the IUCN SSG and TRAFFIC reviewed global implementation of the IPOA-Sharks; they submitted their findfecundity, rapid growth rates, and high turnover of generations. They are likely to have
greater ability to rebound from low numbers.
92 See generally www.cites.orglenglcttee/animalsl191E19-08-3.doc, <last visited
April 2, 2004>.
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ings for consideration at the 18th meeting of the CITES Animals
Committee in April 2002 (the document was revised and updated to form "The Role of CITES in the Conservation and
Management of Sharks" released in June 2002)."3 The reviews
found negligible progress under the IPOA by shark fishing nations and Regional Fisheries Management Organizations
(RFMOs).94 Of the 113 countries that report shark landings to
FAO, only 29 had reported any progress towards IPOA implementation and only five of those had SARs or NPOAs available
for review. 95 Of the 18 "major" shark fishing nations (reporting
landings of more than 10,000 tons per year), only one had an
SAR (draft) and only two had completed NPOAs (one NPOA
was in draft).96 All of the NPOAs reviewed failed to meet some
of the FAO standards. 97 Several RFMOs have a mandate than
enables them to impose management measures for sharks (directly and/or through bycatch reduction); only a few have implemented specific measures for sharks beyond basic data collection requirements. 98
The United States is one of the few countries to have completed and submitted to F AO a National Plan of Action for
Sharks. Although it was completed on time (February 2001),
it is considered by conservation organizations and the IUCN
Shark Specialist Group as more of a report on U.S. shark fisheries and management than a plan for action per se.lOO. From
the first draft, member groups of the Ocean Wildlife CampaignlOI complained that the plan "falls far short of presenting a
99

93

See generally IUCN & Traffic, supra note 83.
at 2112.
[d.
[d.
[d.
[d.

94 [d.
95
96
97
98

99 NATIONAL MARINE FISHERIES SERVICE, UNITED STATES NATIONAL PLAN OF
ACTION FOR THE CONSERVATION AND MANAGEMENT OF SHARKS (2001), available at
http://www.nmfs.noaa.gov/sfalFinal%20NPOA.February.2001.htm. <last viewed February 24,2004>.
100 IUCN Species Survival Commission's Shark Specialist Group (SSG) and
TRAFFIC, Report on Implementation of the International Plan of Action for Sharks
(lPOA-Sharks): Paper submitted for discussion at the 18th CITES Animals Committee
meeting, Costa Rica, 8-12 April, 2002 (2002), available at http://www.traffic.
org/newslipoasharks.html, <last visited February 27,2004> ..
101 The Ocean Wildlife Campaign was a coalition of six U.S. environmental groups
The Ocean Conservancy/Center for Marine Conservation, National Audubon Society,
Natural Resources Defense Council, National Coalition for Marine Conservation and
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comprehensive national plan of action to ensure the conservation and management of sharks and their long-term sustainable use." The groups identified the greatest weakness of the
U.S. NPOA to be its failure to "commit the U.S. to any particular course of action, identify elasmobranch management or research priorities, or adopt an overall management strategy."
They characterize the NPOA as a "snapshot in time, rather
than a plan of action to advance" U.S. shark management.102
The U.S. NPOA has not been updated since 2001.
I.

CITES MEETING 2002 - A NEW RESOLUTION AND
SUCCESSFUL SHARK PROPOSALS

The Twelfth Conference of the Parties, held in Santiago,
Chile, will go down in history as the meeting where the first
listings for sharks were adopted, after being rescued from the
jaws of defeat. After failing in Committee and much additional
debate, Appendix II listing proposals for the basking shark,
brought by the United Kingdom of Great Britain and Northern
Ireland on behalf of the Member States of the European Community, and the whale shark, introduced by India, the Philippines and Madagascar, were adopted by only a few vote margin.l03
A less publicized yet perhaps more important outcome of
the meeting was the adoption of a new resolution that continued and expanded CITES role in the conservation of sharks.
Resolution Conf. 12.6, "Conservation and management of
sharks" calls for progress and legitimate review of the IPOASharks, but notes that the lack of such progress is not legitimate justification for a lack of further action on shark trade
104

World Wildlife Fund -- that cooperated in conservation efforts for large ocean fish. The
group disbanded in 2002.
102 Letter from Ocean Wildlife Campaign to Margo Schulze-Haugen,
Highly Migratory Species Management Division, National Marine Fisheries Service
(Sept. 29, 2000) (on file with authors).
103 Proposal for Inclusion of the Whale Shark (Rhincodon typus) on Appendix II of
CITES (2002), available at http://www.cites.org/eng/CoP/I21prop/E12-P35.pdf, <last
visited January 29, 2004>; Proposal for Inclusion of the Basking Shark (Cetorhinus
maxim us)
on
Appendix
II
of
CITES
(2002),
available
at
http://www.cites.org/eng/CoP/I21prop/E12-P36.pdf, <last visited January 29, 2004>;
final vote available at http://www.cites.org/eng/news/worldlCoPI2_proPJesults.pdf.
104 CITES Conf. Resolution 12.6, Conservation and Management of Sharks, available at http://www.cites.org/eng/resolsll2112-6.shtml, <last visited January 29, 2004>.
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issues by CITES.105 The resolution directs the Animals Committee to continue activities specified under Decision 11.94 beyond the 12th meeting of the Conference of the Parties, and to
report on progress at the 13th meeting of the Conference of
Parties. 106 It also directs the Animals Committee to "examine
information provided by range States in shark assessment reports and other available relevant documents, with a view to
identifying key species and examining these for consideration
and possible listing under CITES" and to make species-specific
recommendations at CoP13 and subsequent CoPs for improving
the conservation status of sharks and regulation of their international trade. In addition, the Resolution recommends that
Parties continue to identify endangered shark species for consideration for inclusion in the Appendices, "if their management and conservation status does not improve;" and requests
Management Authorities to "collaborate with their national
Customs authorities to expand their current classification system to allow for the collection of detailed data on shark trade
including, where possible, separate categories for processed
and unprocessed products, for meat, cartilage, skin and fins,
and to distinguish imports, exports and re-exports. "l08
In the decade since the first CITES Resolution for sharks,
the status of many shark species around the world has deteriorated. A particularly well-documented case of such depletion
can be found by examining the demise of the Northwest Atlantic spiny dogfish population under the management responsibility of a world leader in intenlational shark conservation, the
United States.
\07

IV. THE CASE FOR SPINY DOGFISH

A.

BIOLOGY

The spiny dogfish, Squalus acanthias, is a small shark
found in temperate waters around the world. with principal
populations in the North Atlantic, the eastern South Pacific,
the South Atlantic off South America, the Cape coast of South
105

106
107
lOB

[d.
[d.

[d.
[d.
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Africa, the southern coasts of Australia and New Zealand, and
the North Pacific. '09 Although they are highly migratory, little
mixing occurs among populations. Spiny dogfish travel in large
schools, segregated by size and sex. Usually coastal and
demersal, they migrate north and south as well as nearshore
and offshore. III
Spiny dogfish are very long-lived, even by shark standards.
Age at maturity varies among stocks, ranging from 12-23 years
for females mature and 6-14 for males." 2 Spiny dogfish give
birth to live young after an 18-24 month gestation period,
among the longest of all animals. In the Northwest Atlantic,
litter size ranges from 2-15 pups with a mean of 6."3 Fecundity
increases with size. 'l4 In the Northwest Atlantic, spiny dogfish
reach maximum lengths of approximately 125 cm." 5 Off Australia, they grow to at least 100 cm; one specimen from the eastern North Pacific was reported at 160 cm."6 In the Northwest
Atlantic, maximum reported age for female spiny dogfish is 40
years; 35 years for males;ll7 estimates for other areas approach
100 years." S The annual rate of increase for spiny dogfish in
British Columbia was estimated at 2.3% using demographic
A 1998 report found spiny dogfish to have the
techniques.
lowest intrinsic rebound potential of 26 shark species ana110

119

109 Leonard J. V. Compagno, FAO Species Catalogue. Vol. 4, Sharks of the World.
An annotated and illustrated catalogue of shark species known to date. FAO Fisheries
Synopsis No. 125. vol. 4, pt. 1, 111 (1984).
110 [d. at 112.
III [d.
112 [d. at 113.
113 [d.
114 Templeman, W., The life-history of the spiny dogfish, Squalus acanthias, and
the vitamin A valu ,s of dogfish liver oil, Newfoundland Department of Natural Resources, Research Bulletin (Fisheries) 14 (1944); Nammack, M.F., J.A. Musick, and
J.A. Colvocoresses, Life history of spiny dogfish off the Northeastern United States.
Trans. Am. Fish. Soc. 114: 367, 372 (1985).
115 NOAA Technical Memorandum NMFS-NE-150, Essential Fish Habitat Source
Document: Spiny Dogfish, Squalus acanthias, Life History and Habitat Characteristics
1 (1999), available at http://www.nefsc.noaa.gov/nefsdpublicationsitm/tmI50/
tmI50.pdf, <last viewed February 27, 2004>.
116 P.R. LAsT AND J.D. STEVENS, SHARKS AND RAyS OF AUSTRALIA, 98 (CSIRO
Division of Fisheries 1994).
117
Nammack, et aI., supra note 114 at 370.
liS C
OMPAGNO, supra note 106, at 113.
119 Barry C. Jones & Glen H. Geen, Reproduction and Embryonic Development of
Spiny Dogfish (Squalus acanthias) in the Strait of Georgia, British Columbia, 34 J.
FISH. RES. BOARD CAN. 1286, 1292 (1977).
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lyzed. 12O These factors, combined with the tendency of fisheries
to target the reproductive females (due to their large size),
make the species particularly prone to depletion.
B.

FISHERIES

Spiny dogfish are exploited worldwide for their meat, fins,
liver, cartilage and hides. 121 Meat is consumed fresh, smoked,
boiled, marinated, dried, salted, or as fish cakes. l22 They are
also used for the production of liver oil, pet food, fishmeal, fertilizer, and leather.l23 Due to their relatively low economic
value and damage they can do to fishing gear and other catch,
spiny dogfish are widely regarded as pests and "trash fish".
They are however popular dissection and biomedical specimens. The principal threat to spiny dogfish throughout the world
is overfishing from commercial fisheries, most of which are fueled
by European demand for meat. 124
Spiny dogfish were once considered the most abundant living shark and one of the only shark species capable of supporting large-scale commercial fisheries. 12s They are caught in bottom trawls, gillnets, line gear, and by rod and reel. 126 Locally
high biomass initially supports large catches.l27 However, most
large-scale spiny dogfish fisheries have depleted populations
and collapsed within relatively short periods of time. l28
In the late 1980s, depleted populations of spiny dogfish off
Europe in the face of persistent European demand for dogfish
meat led to increased European imports of frozen dogfish from

120 S.E. Smith, D.W. Au and C. Show, Intrinsic rebound potentials of26 species of
Pacific sharks, 49(7) MARINE AND FRESHWATER RESEARCH 663 (1998).
121 Atlantic States Marine Fisheries Commission, Interstate Fishery Management
Plan for Spiny Dogfish, Report No. 40, at 39 (Nov. 2002) (hereinafter "Atlantic States
FMP").
122
LAsT AND STEVENS, supra note 114 at 98.
123
COMPAGNO, supra note 106 at 113.
124 Atlantic States FMP, supra note 120 at 39.
125 C
OMPAGNO, supra note 106 at 113.
126

127

Id .
Id.

128 OCEAN WILDLIFE CAMPAIGN, PROPOSAL IN SUPPORT OF LISTING THE SPINY
DOGFISH (SQUALUS ACANTHIAS) OF THE NORTHWEST ATLANTIC ON APPENDIX II OF THE
CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES (CITES) AT THE
TENTH CONFERENCE OF THE PARTIES (1996) (hereinafter "OWC PRoPOSAL").
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25 countries, principally the US and Argentina. l29 In recent
years, as the U.S. Atlantic population declined and came under
management, fisheries and trade increased in Atlantic Canada
and several countries in the Southern Hemisphere. 1ao
According to the FAO, dogfish catches reached a peak in
1972 (73,500 t) then declined and stabilized in a range between
36,000 and 51,000 t in the 1990s.131 Most of the catch reported
to FAO comes from the North Atlantic with minor amounts
reported from the Northeast Pacific (maximum 5,314 t in 1988)
and the Mediterranean and Black Seas!32 Eighty-nine percent
of the world spiny dogfish landings reported to F AO between
1950 and 2001 (excluding miscellaneous sharks, etc) were
taken from the Northeast Atlantic. l33 Over this period, landings
were sustained at levels of 30-50,000 tonnes (t, 1000kg) per
year for most of the 1960s, 70s and 80S. 134 Since the mid 1980s,
spiny dogfish reported landings in this region have declined
sharply while those from elsewhere have mostly increased!35
By 2001, Northeast Atlantic reported landings had dropped to
27% of their historical FAO-reported peak of nearly 50,000 t,
taken in 1972. 136 F AO data are however often incomplete: more
detailed Northeast Atlantic data from the International Council for Exploitation of the Sea report a peak of more than
58,000t in 1963, followed by a 89% decline through to 2002!37
Other discrepancies between records include U.S. landings in
1999 of nearly 15,000 t while FAO reports 1999 global catch at
22,756 t with the largest catches coming from Canada (5,536 t)
and Norway (1461 t)!as
129 DEBRA A
ROSE, AN OVERVIEW OF WORLD TRADE IN SHARKS AND OTHER
CARTILAGINOUS FISHES, 43 (TRAFFIC International 1996).
lao FEDERAL REpUBLIC OF GERMANY, PRoPOSAL TO INCLUDE SPINY DOGFISH
(SQUALUS ACANTHIAS), IN APPENDIX II CITES. DRAFT PREPARED ON BEHALF OF THE
EUROPEAN COMMUNITY FOR THE EUROPEAN REGIONAL MEETING OF THE CITES
PARTIES, BRUSSELS, BELGIUM (hereinafter "GERMANY 2004 DOGFISH PROPOSAL"), Doc.
ERM 3.1.2 Annex 4,9 (2004).
131 FAO
FISHSTAT Plus Database, available at http://www.fao.org/filstatist/
FISOFTIFISHPLUS.asp, <last visited April 1, 2004>.
132
133

134
135
136
137

las

Id .
Id.
Id.
Id.
Id.

GERMANY 2004 DOGFISH PROPOSAL, supra note 129 at 5-6.
Compare Id. with FAO FISHSTAT Plus Database, supra note 130.
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According to U.S. statistics, catches from the Northwest
Atlantic stock were primarily from "foreign" vessels from 19661977 with a peak of 25,000 mt in 1974. 139 After passage of the
Magnuson Fishery Conservation and Management Act in 1976
forced foreign fleets out of most U.S. waters, U.S. vessels then
dominated the region's dogfish fishery until 2000 with peak
catches in 1996 at 28,000mt.140 Canadian catches (primarily
from Nova Scotia) rose nearly six times from 1997 to 2001. 141 In
the last two years, they have represented the largest proportion of the landings from the stock. 14•
Other stocks yielding significant landings are in the
Northeast Pacific (off western North America), the Southwest
Pacific (mainly New Zealand) and Northwest Pacific, but the
high landings reported for these regions in Japanese documents are apparently not included in FAO statistics. 143 Catches
from Japanese coastal and offshore fisheries dropped from
more than 50,000t in 1952 to only 10,000t in 1965. 144 Japanese
catches have since declined to roughly 200 tons or less, despite
a considerable increase in effort. 145 Reported catches of spiny
dogfish in New Zealand have more than doubled over the past
decade, from 2500-5000 tons in the last 1980s to 5000-10,000
tons in the 1990s. 146
C.

INTERNATIONAL TRADE

Spiny dogfish enter international trade primarily as meat;
fins and liver oil are traded as well to a lesser extent. 147
139 NORTHEAST REGIONAL STOCK AsSESSMENT WORKSHOP, THE 37TH NORTHEAST
REGIONAL STOCK AsSESSMENT REVIEW COMMITTEE - ADVISORY REPORT ON STOCK
STATUS ("SARC 37"), 20 (Northeast Fisheries Science Center June, 2003).
140 [d.
141 [d.
142 [d.
143 Fisheries Agency, Government of Japan, Report on the Assessment of Implementation of Japan's National Plan of Action for the Conservation and Management of
Sharks ofFAO, 13 (Feb. 2003) (hereinafter "Japan Report").
144 TORO TANIUCHI, THE ROLE OF ELASMOBRANCHS IN JAPANESE FISHERIES, in
Elasmobranchs as Living Resources: Advances in tM Biology, Ecology, Systematics, and
tM Status of the FisMries, US Department of Commerce, NOAA Technical Report
NMFS 90, 415, (Eds H.L. Pratt Jr., S.H. Gruber, and T. Taniuchi. 1990).
145 Japan Report, supra note 139 at 13.
146 New Zealand Ministry of Fisheries, Spiny Dogfish Initial Position Paper, 425
(2003). (hereinafter "MFish").
147 GERMANY 2004 DOGFISH PROPOSAL, SUPRA, AT 9.
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Europe has always dominated the world appetite for the meat
of Squalus acanthias. France is the largest importer of dogfish
meat within the EU, importing an annual average of 5000 mt
(98% spiny) from 1990-1994, with the UK as their top European supplier. l48 "During 1988-1994, Norway was the largest of
nine non-EU suppliers to the EU of fresh or chilled [spiny] dogfish, followed by the U.S. m 49 U.S. exports of dogfish meat grew
steadily in the 1990s. In 1995, the U.S. exported a total of
nearly 11,000 mt of dogfish meat. 150 Dogfish accounted for
about 96% of the shark meat exported from the U.S. in 1995.151
Based on F AO and customs data (Eurostat import data and US
customs export data), the EU has maintained its position as
the world largest market for spiny dogfish meat through 2001.
That year, in addition to their 11,700t reported landings (wet
weight), EU Member States imported 7100t spiny dogfish. 152
Ninety-two percent of US reported landings for 2001 were imported by the EU.15a These dogfish, in addition to 98% of Norway's reported landing (1400t) and 23% of Canada's reported
landings (1568t) made up 75% of the EU dogfish imports in
2001. 154 As North Atlantic spiny dogfish stocks decline, demand
is being met by imports from 25 countries, including emerging
South American, Mrican and Pacific suppliers including Argentina, Mauritania and New Zealand. Due to the depletion
of the U.S. Atlantic stock, catches, port prices and market demand for spiny dogfish off New Zealand have increased in recent years. l56
Despite low quality, dogfish fins have been routinely
traded (for shark fin soup) for more than a decade. ls7 Among the
20 nations recorded by FAD as trading in spiny dogfish products, only Japan, New Zealand, South Africa and the United
Kingdom reported exports of fins of this species. Also, Malaysia
l55

148

ROSE, supra note 129 at 45.
[d. at 35, 43.
150 owe PRoPOSAL, supra note 127.
151 [d.
149

152 GERMANY 2004 DOGFISH PROPOSAL, supra note 129 at 24-25.
153

[d. at 9.

154 [d. at 25.
155 [d. at 9; ROSE, supra note 128 at 43.
156
157

MFish, supra note 146, at 250.
ROSE, supra note 129 at 34, 51.
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and Singapore did not include Squalus acanthias among shark
species used for fins.l58 However, volumes of shark fins in international trade are generally lumped under unique a custom
code that does not allow for recording at species level. As such,
data on global imports of Spiny Dogfish fins are not readily
available. 159
D.

POPULATION STATUS

The 2003 IUCN - World Conservation Union Red List assessment1GO for Spiny Dogfish is "Near Threatened" on a global
basis.'61 Populations in the Northwest and Northeast Atlantic
have been assessed as "Vulnerable" and "Endangered" respectively, based on past fisheries records, stock assessments, and
continued unsustainable exploitation. 162 Assessments for other
regional stocks and a review of global status are underway. The
most heavily fished populations of spiny dogfish (Northwest
and Northeast Atlantic stocks) were both recently subject to
peer-reviewed assessments conducted by international panels
of experts. 163
In 2003, the Regional Stock Assessment Review Committee (SARC) of the U.S. Northeast Fisheries Science Center
("NEFSC") assessed the Northwest Atlantic spiny dogfish
population. Their advisory report documents a 75% decline in
reproductive female dogfish since the U.S. fishery began in
1988.'64 Consequently, the number of dogfish pups has been at
record low levels for seven consecutive years (1997-2003) and
recruitment failure is expected to persist for at least the next

158 Stefania Vannuccini, Shark Utilization, Marketing and Trade, FAD Fisheries
Technical Paper 389, 107-17 (1999).
159 GERMANY 2004 DOGFISH PROPOSAL, supra note 129 at 9.
1GO The IUCN Red List of Threatened Species is widely recognised as the most
comprehensive source of information on the global conservation status of plant and
animal species. Red List assessments evaluate the conservation status of individual
species, identify threatening processes affecting them and, if necessary, propose objectives for their recovery.
161 Sonja Fordham, 2000. Squalus acanthias. In: IUeN 2003. 2003 IUCN Red List
of Threatened Species, available at http://www.redlist.org, <last visited March 30,
2004>.
162
1d.
163 See http://www.nefsc.noaa.gov/nefsdsaw/, <last visited April 1, 2004>.
164 SARC 37, supra note 139 at 19.
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several years. 165 The SARC also reports recent declines in size
and survivorship of pups, due likely to their smaller mothers. 166
Projections that take into account the resulting lower reproductive potential coupled with current fishing mortality (estimated
at three times the accepted rebuilding level) forecast stock collapse. 167 Recovery, even under optimistic assumptions for recruitment and unrealistically minimal fishing mortality, is estimated to take two to three decades. l68
The 2003 assessment report from EU-based Development
of Elasmobranch (DELASS) Project characterized the Northeast Atlantic spiny dogfish population as "severely depleted"
and suggests stock depletion to below 5% of Carrying Capacity
(K) in 2001. 169 Other scenarios carried out in this assessment
revealed population status as low as 2% of K.170
The Spiny Dogfish stock of the Pacific North Area off Japan is considered to be at a low level, according to the Government of Japan.
l7l

E.

MANAGEMENT

There are no truly effective Spiny Dogfish fishery management programs in place anywhere in the world. Only Canada, the US, the EC and Norway currently impose any speciesspecific measures for Spiny Dogfish (New Zealand has proposed
precautionary limits on emerging fisheries beginning in October 2004 in response to rising international demand).172 None of
these restrictions has led to population rebuilding. Of these,
the management plan for the U.S. Northwest Atlantic population most closely reflects scientific advice. 173 Its measures, how[d.
[d.
167 [d. at 19, 21.
168 [d. at 19, 29-30.
169 See http://www.rivo.wag-ur.nl/delassIDELASS_1_(Ch_1-3).pdf.
170 [d.
165
166

171

Supra note 139 at 13.

mCN Shark Specialist Group, Conservation and Management Status of Spiny
Dogfish Sharks (Squalus acanthias), 4 (Sonja Fordham ed. 2004).
173 The U.S. plan calls for annual reviews of available data and management
measures to assure fishing mortality does not exceed the overfishing threshold. 50
C.F.R. § 648.230. The plan's goals have been reflected in federal management measures. See e.g. Closure of Federal Fishery, 68 Fed. Reg. 41945 (July 16, 2003) (moving to
close the federal fishery to prevent overfishing).
172
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ever, are inconsistent with Canadian restrictions for the same
population and their effectiveness is regularly undermined by
non-compliance of U.S. states. There are no bilateral, regional
or international management measures to protect spiny dogfish.
1.

United States Atlantic

Management in the United States is split between federal
management (3-200 miles offshore) and state management (03). Federal management is governed by the Magnuson-Stevens
Fishery Conservation and Management Actl74 and state management by the Atlantic Coastal Fisheries Cooperative Management Act. 175
Federal management plans are usually developed under
the MSA through regional fishery management councils that
are responsible for preventing overfishing and rebuilding depleted fish populations. 176 The Atlantic States Marine Fisheries
Commission ("ASMFC") is composed of representatives from
the states along the Atlantic Coast from Maine to Florida, as
well as from the District of Columbia as develops similar management plans for state waters.177
The US rebuilding plan efforts in both federal and state
waters for Northwest Atlantic Spiny Dogfish have yet to reverse population decline. Due to implementation delays, loopholes and state non-compliance, the plan's mortality targets
have yet to be achieved and have been grossly exceeded in some

See generally 16 U.S.C. §§ 1851 et seq. (2000).
175 16 US.C. § 5102 et seq. (2000).
176 See
16 U.S.C. § 1851(1) (National Standard 1 requires that "management
measures shall prevent overfishing while achieving, on a continuing basis, the optimum yield from each fishery"); 16 U.S.C. § 1853(a) (setting out the required provisions
for management plans).
177 16 U.S.C. § 5102(3); Under the Atlantic Coastal Act, the Atlantic States Commission is responsible for preparing and adopting a coastal fishery management plan
("CMP"), 16 U.S.C. § 5104(a)(l), the equivalent of the Magnuson-Stevens Act's FMP,
for coastal fishery resources, which are defined as any fisheries that move among jurisdictional waters of two or more states or one state and the EEZ, id. § 5102(2). The
ASMFC, in preparing CMPs, "shall consult with appropriate [Regional) Councils to
determine areas where such coastal fishery management plan may complement Council fishery management plans." [d. § 5104(a)(l). While this language sound good in
theory, in practice it has not worked as well as planned.
174
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years.l78 Whereas significant rebuilding was anticipated by
now, the stock is instead poised for collapse.
Federal Fishery Management Councils in the eastern US
developed a spiny dogfish rebuilding plan in the late 1990s coincident with the stock being officially declared overfished. 179
Low priority and controversy over proposed dramatic cutbacks
in fishing led to serious delays. Implemented in mid 2000, the
plan aimed to rebuild the population through a low fishing
mortality target (F=0.03) and corresponding quota (four million
lbs) and trip limits (300 to 600 lbs for two periods) that would
discourage targeted fishing and yet allow some landing of incidental catch. ISO Now that the ten-year legal limit to recover the
population is no longer possible, the rebuilding may be extended, opening the plan up for relaxation ofmeasures. 181
As Federal measures developed, the dogfish fishery shifted
into state waters (within three miles from shore).182 Continued
state fisheries have undermined the federal plan ever since.
Most notably, Massachusetts, the Atlantic state with the largest directed dogfish fishery, adopted a 2000 state quota at
nearly twice the Federal allotment for the entire Atlantic and
excessive possession limits that allowed for continued directed
dogfish fishing. Under the federal plan, overages are not deducted from the subsequent year's quota. l85
l83

l84

178 u.s. fishermen immediately challenged the first federal dogfish management
plan in court; however NMFS prevailed and the plan was left intact. see generally,
AM.L. Intern, Inc. v. Daley, 107 F.Supp.2d 90 (D. Mass. 2000).
179 Notice of availability of a fishery management plan for spiny dogfish, 64 Fed.
Reg. 34759 (June 29,1999); Final Plan, 65 Fed. Reg. 1557 (Jan. 11,2000).
ISO Id.; 50 C.F.R. 648.230-237.
181 Section 304(e)(4)(ii) of the Magnuson-Stevens Act requires that an overfished
stock be rebuilt within 10 years, if the biology of the stock permits. See 16 U.S.C. §
1854(e)(4)(ii). However, once a stock cannot be rebuilt within 10 years, absent any
fishing mortality, the time for rebuilding can be greatly extended, which opens the door
for increased fishing pressure during the early years of a rebuilding plan. See 50
C.F.R. § 310(e)(4)(ii)(B)(3).
182 See generally "Fisheries of the United States" reports from 1995-2001, available at http://www.st.nmfs.gov/publications.html. <last visited Feb. 27, 2004>.
183 See e.g. Atlantic States Marine Fisheries Commission, News Release - ASMFC
Spiny Dogfish Board Approves 2003-2004 Annual Specifications & State Implementation Proposals (Feb. 26, 2003); compare with Notice of Spiny Dogfish Fishery, 68 Fed.
Reg. 41945 (July 16, 2003) (NMFS closed the federal fishery in response to the ASMFC
action stating that ASMFC's spiny dogfish quota is .... significantly higher than the
Federal quota").
184 Letter from Center for Marine Conservation et al. to David Peters, Commissioner, Department of Fisheries, Wildlife & Environmental Law Enforcement, State of
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In late 2002, the Atlantic States Marine Fisheries Commission (ASMFC) adopted a federally compatible dogfish rebuilding plan for state waters.l86 In early 2003, however, the
ASMFC rejected scientific advice and accepted a Massachusetts proposal to more than double the quota (to 8.8 million lbs)
and increase trip limits by an order of magnitude (to 7,000 lbs)
to allow directed dogfish fishing. ls7 The ASMFC plans to impose scientifically defensible limits for the 2004 fishing year
(beginning in May), but that decision can be overturned by a
2I3rds majority vote. l88
In February 2004, the joint Dogfish Committee of the New
England and Mid-Atlantic Fishery Management Councils met
to establish options for consideration for Amendment 1 to the
federal Spiny Dogfish FMP. Despite warnings from NMFS and
a few objections, the Committee voted overwhelmingly to prevent a proposed zero quota option from being included in the
hearing document being developed to solicit public comment.
The decision was overturned in March by the full Mid-Atlantic
Council, but reveals the reckless and defiant stance of a majority of the Dogfish Committee members and the resulting troubling direction of the Dogfish FMP amendment process.

2.

Canadian Atlantic

As U.S. restrictions for the Northwest Atlantic spiny dogfish came into effect, a directed Canadian fishery on the same
stock began to develop and expand. ls9 Canada began restricting
dogfish catch in May of 2002, following a significant increase in
Massachusetts, (Jan. 26, 2001) (on file with authors).Ocean Wildlife Campaign to
Margo Schulze-Haugen,
Highly Migratory Species Management Division, National Marine Fisheries Service
(Sept. 29, 2000) (on file with authors); see also Commonwealth of Massachusetts, Division of Marine Fisheries Press Release, Spiny Dogfish Daily Landings Limit Increases
to 7,000 lbs. on August 15 (Aug. 7, 2003).
185 See generally 50 C.F.R. § 648.230 (describing dogfish management measures).
186 See generally Atlantic States FMP, supra note 120.
IS7 Atlantic States Marine Fisheries Commission, February 2003 Meeting Summary, 10-11 (Feb. 24-26 2003).
188 See Atlantic States Marine Fisheries Commission, News Release - ASMFC
Spiny Dogfish Board Approves 4 Million Pound Quota for 2004-2005 Fishing Year (Dec.
18, 2003); but see also Atlantic States Marine Fisheries Commission, Interstate Fisheries Management Program Charter, Section 6(c)(10) (2002).
189
SARC 37, supra note 139 at 20.
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landings in years just prior.
The government capped 2002
commercial landings at 2500 metric tons for the fixed gear
groundfish sector off Nova Scotia and in the Bay of Fundy,
based on landings history at the time. 191 In addition, bycatch
caps for other fisheries consistent with historical landings and
an additional 700 mt for a cooperative industry sampling program were granted. 192 The Canadian government has stated
that the caps are aimed to limit harvest while future sustainable catch levels are investigated. 193
In April 2003, Canadian officials reported that the 2002
quota was exceeded by 1000 tons (40%) and noted that the
quota caps were being opposed by industry.194 The Canadian
government has announced their intention to collect dogfish
data for another five years in preparation for their own assessment and their expectation that current fishing effort,
deemed unsustainable in U.S. assessments, would be maintained in the meantime. 195
l90

3.

Europe

Prior to 1998, a Norwegian minimum size was the only
regulation imposed for Northeast Atlantic spiny dogfish.
In
1998, the European Commission (EC) enacted the first commercial quotas for the stock. However, limits were based on
landings rather than science and are unlikely to provide conservation benefit. l97 Since 1999, annual catch quotas for the EC
North Sea waters have consistently been set far in excess of
North Sea landings and the recommendations of the European
Commission's STECF (Scientific, Technical and Economic
Committee for Fisheries). For example, the 1999 total allowable catch (TAC) was set at 8870t, more than twice the total
reported landings for the ICES North Sea area for the year
l96

Cite on file with authors.
[d.
192 [d.
193 [d.
194 [d.
195 [d.
196 (ICES 1997)
197
GERMANY 2004 DOGFISH PROPOSAL, supra note 129 at
190

191
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prior (3288t were taken in 1998).198 In 2002, the TAC was reduced by 36% to 5640t, yet was still nearly five times the total
North Sea and UK reported landings for the previous year
(1,795t and 1006t for 2001 respectively).I99

4.

Canadian Pacific

British Columbia spiny dogfish have been managed only
broadly through groundfish regulations since 1978. Dogfish
are subject to Total Allowable Catches (TACs) that have not yet
been reached.200 These stocks are protected more by lack of
market than by current regulations.

5.

United States Pacific

Dogfish fisheries in the US North Pacific are subject to
minimal management. Off Alaska, they are the predominant
shark regulated under an "other species" TAC.201 The state currently has no commercial dogfish fisheries, however, proposals
for a 2002 directed dogfish fishery in Prince William Sound
were only narrowly defeated. Washington includes dogfish in
bottomfish management plans and has recently imposed closed
seasons intended to protect spiny dogfish during pupping in
Puget Sound. The new measures, however, are based more on
anecdotal information than on science.202

6.· New Zealand
Citing increased catches, rising demand, poor records for
sustainability and knowledge of the target species' vulnerability, the New Zealand Minister of Fisheries has announced in-

198

[d. at 12.

199 [d.
200 R. Bonfil, The Dogfish

(Squalus acanthias) Fishery of British Columbia, Canada and its Management, in CASE STUDIES OF THE MANAGEMENT OF ELASMOBRANCH
FISHERIES at 608, 609 (1999).
201 mCN Shark Specialist Group, supra note 169 at 6.
202 Tribuzio, Cindy, Graduate student, University of Washington, Personal communication related to dogfish presentation at the annual meeting of the American
Association for the Advancement of Science. (Feb. 15, 2004).
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tention to bring spiny dogfish fisheries under the country's
quota management system in October 2004. 203

v. CITES AND SPINY DOGFISH - RECENT EVENTS AND OUTLOOK FOR 2004 (COP 13)
The 13th Meeting of the Conference of Parties (CoP13) to
CITES will be held in Bangkok, Thailand, October 2-14,2004.204
Parties are currently in the process of considering proposals for
inclusion under the CITES Appendices. The deadline for Parties to submit proposals for amending the Appendices is May 5,
2004.205 Listings for several shark species are currently being
promoted by conservation groups and considered by Parties. 206

A.

DEVELOPMENT OF PROPOSALS

In 2003, Germany informed the United States and presumably other range states of their interest in proposing spiny
dogfish for inclusion in Appendix II of CITES. In January,
2004, the Scientific Authority of the Federal Republic of Germany produced a draft proposal to do SO.207 The member states
of the European Community will decide whether or not to
adopt and advance the proposal in mid April 2004. As of early
April 2004, the United States had not yet taken an official position on Germany's proposal or announced their final decision
on requests from U.S. and international NGOs for a U.S. spiny
dogfish proposal, made as part of a U.S. public comment period.
In the government response to those comments, the U.S. has
expressed "concern about the poor stock status of Northwest
Atlantic dogfish, the clear international demand for this species, and the lack of coordination between Canadian and U.S.
MFish, supra note 146 at 440.
News and Highlights, Thirteenth Meeting Of the Conference of the
Parties, available at http://www.cities.org/eng/newslmeetingslCoP13_dates.shtml, <last
viewed March 1, 2004>.
205
Id .
203

204 CITES

206 Letter from The Ocean Conservancy to Robert R. Gabel, Chief, Division of
Scientific Authority, U.S. Fish and Wildlife Service (March 12, 2004) (on file with authors). The German government has also proposed CITES Appendix IT listing for porbeagle
sharks (Lamna nasus). See supro note 147. International NGOs are urging governments to
propose the White Shark (Carcharadon carcharias) for inclusion on Appendix I or II as
well as all 34 species of "hound sharks" in the family Triakidae on Appendix II.
207 GERMANY 2004 DOGFISH PROPOSAL, supra note 129.
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fisheries agencies responsible for rebuilding this population.'noa
and requested from the public additional information on the
scope of international trade in spiny dogfish, the number of
populations affected, and the potential for new stocks to be exploited to meet demand.200 The U.S. also noted its interest in
reviewing information obtained by Germany and the CITES
Animals Committee (as per Resolution Conf. 12.6), as well as
U.S. fishery agencies, before forming a position on the species'
for inclusion in Appendix 11.010 By the time the U.S. held its
public hearing on CITES issues in early February 2004, the
government had changed its position on proposing a spiny dogfish CITES listing from "undecided" to "unlikely to propose."
As a result of the internal fisheries agency consultation,
the U.S. Fish and Wildlife Service (FWS) submitted substantial
comments to the German government with regard to their
spiny dogfish proposal including comments and memos from
NMFS scientists and managers in the Northeast, Southeast,
Pacific and North Pacific regions as well as letters from the
ASMFC, the Commonwealth of Massachusetts and the State of
Washington!" In this correspondence, the FWS emphasized
that the attachments did not reflect a U.S. position on the proposal."2 Whereas the collection of comments contains substantial information, clear statements reflecting a position on the
proposed dogfish listing were few.
In his letter, the Director of the State of Washington's Department of Fish and Wildlife agreed that the species has low
productivity and is extremely vulnerable to the effects of fishing, and that management agencies must "exercise care to
avoid overfishing the resource.""3 Still, he went on to explain
208 United States Fish and Wildlife Service, CITES CoP13:
Announcement of
Species Proposals, Proposed Resolutions, Proposed Decisions, and Agenda Items Being
Considered by the United States; Request for Comments (Jan. 12, 2004), available at
http://international.fws.gov/cop%2013/Jan12%20Species%20Proposals.htm, <last vis·
ited Apr. 4, 2004>.
200 Id.
210
Id .
2ll Robert Gabel, Chief, Division of Scientific Authority, Fish and Wildlife Service,
United States Department of Interior, letter to Dr. Von Gadow (March 11, 2004) (on
file with authors).
212 Id . at 2.
213 JeffP. Koenings, Ph.D, Director, State of Washington, Department ofFish and
Wildlife, letter to John Field, Division of Scientific Authority, U.S. Fish and Wildlife
Service (Feb. 23, 2004).
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that virtually all of the U.S. Pacific dogfish catch is exported
and therefore a CITES listing could "impact this international
trade and have important economic consequences" for the fishing industry.214 The Director added "it is important to our industry that access to European markets be maintained. ml5 He
concluded that Pacific stocks were not as depleted as those in
the North Atlantic and therefore did not recommend that "the
Pacific Ocean populations of spiny dogfish shark be included in
any CITES listing for this species." 216
The four page letter from Massachusetts concluded with
an expression of appreciation for "Germany's concern and motivation" followed by the explanation that "using CITES to accomplish Germany's objective regarding world-wide dogfish
exploitation cannot be justified." The author asserted that international trade "will not endanger dogfish in the Northwest
Atlantic," announced the state's inability to support the proposal, and predicted that the European Community would
agree with Massachusetts' position.217 In contrast, the Regional
Administrator for the NMFS Southeast Regional Office submitted a memo to NMFS Headquarters expressing their belief that
there are adequate data to support a proposal to list the spiny
dogfish under Appendix II of CITES at CoP13. ml8
These comments provide a glimpse into the tremendous
political pressure exerted on the federal agencies regarding
fisheries issues; when it comes to U.S. state and even federal
fisheries managers, however, most have very little if any experience with CITES listing criteria and processes. Likely due
to insufficient priority, the U.s. government relies on a relatively small number of capable federal employees to cover myriad marine issues at CITES.

[d.
[d.
216 [d. at 24.
217 Dr. David E. Pierce, Deputy Director, Massachusetts Division of Marine Fisheries letter to John Field, Division of Scientific Authority, U.S. Fish and Wildlife Service (Feb. 23, 2004).
218 Roy Crabtree, Ph.D, Regional Administrator, NMFS, letter to Laurie Allen,
Director of Office of Protected Resources (Feb. 20, 2004).
214

215
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THE ANIMALS COMMITTEE WEIGHS THE PROPOSALS

At the 20th meeting of the CITES Animals Committee, held
March 29 - April 2, 2004 in Johannesburg, South Mrica, government representatives from both the U.S. and Germany, as
well as a number of other Parties, NGOS, and the IUCN, participated in a Working Group on Sharks aimed at carrying out
the mandate of the current CITES Shark Resolution (Conf.
Res. 12.6). As part of their deliberations, the Working Group
reviewed Germany's draft spiny dogfish proposal. U.S government officials expressed both concerns and praise regarding the
document, but remained silent as to an official position on the
listing proposal.
Most members of the Working Group agreed, however,
that spiny dogfish "appear to meet the criteria for listing on
CITES Appendix II.219 The Working Group concluded that "the
conservation and management status of the species is unfavourable in most regions, with many Northern Hemisphere
populations severely depleted" and made several recommendations for domestic, regional and international dogfish management as part of their report to the Animals Committee.=
The group also reviewed an IUCN information document
on spiny dogfish that concurred with the proposal and an IUCN
paper reporting on progress towards assessing the threatened
status of sharks and related species; the latter document highlighted the Red Listing status of spiny dogfish, among other
species of concern. 221
The IUCN also submitted, and the CITES Committee
Animals Committee reviewed, an updated report on global progress towards implementation of the IPOA-Sharks. The report
concluded that, although twice as many states had reported
progress towards implementation of the IPOA-Sharks than was
the case in 2002, there was little evidence of improved shark
fisheries management.

219 Report of the Working Group, Animals Committee, CITES, Biological and
Trade Status of Sharks (Resolution Conf. 12.6 and Decision 12.47) at 3 (AD20 March
29-April 2, 2004).
= Id.
221 Id. at 4-5.
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Assessment of spiny dogfish under the CITES biological
criteria

The proposal from Germany for the listing of spiny dogfish
on Appendix II of CITES is based on the following assessment
of the species biological status, using CITES Appendix II criterion B (i) and (ii) (Ref. AC19 Doc. 9: "B. It is known, or can be
inferred or projected, that harvesting of specimens from the wild
for international trade has, or may have, a detrimental impact
on the species by either i) exceeding, over an extended period, the
level that can be continued in perpetuity; or ii) reducing it to a
population level at which its survival would be threatened by
other influences.").222
a. The species has been subjected to unsustainable fisheries
in several parts of its range.
b. A large proportion of the products of these fisheries was
destined for and has entered international trade.

2.

Assessment of the spiny dogfish under FAD criteria for listing under CITES
As discussed above, the FAO has convened several consul-

tations regarding the suitability of the CITES listing criteria
for application to commercially exploited aquatic species. The
findings of these various meetings clearly suggest that spiny
dogfish are an appropriate species for CITES attention and listing. FAO (2000) concluded that large, long-lived, late-maturing
species, with both high and low fecundity, but more so the latter, are at a relatively high risk of extinction from exploitation.
As detailed above, spiny dogfish are exceptionally long-lived
and late maturing and also exhibit low fecundity. Spiny dogfish life history characteristics meet the guidelines for determining high vulnerability as outlined in FAO (2001). Specifically, the intrinsic rate of population increase for spiny dogfish
is well under the 0.14 guideline while their generation time far
exceeds the greater than 10 year standard suggested in FAO
2001. In fact, spiny dogfish fall into FAO's lowest productivity
category and, as such, could qualify for consideration under
222
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Appendix I if their population declined to 20% or less of the
historic baseline (FAO, 2001), as European stocks already
have. FAO (2001) further recommend that a population that
has been reduced to near the extent of decline guidelines (510% above the Appendix I extent of decline), they could be considered for Appendix II listing, even if the population is no
longer declining. As detailed above, the European assessment
for spiny dogfish estimates the population at 2-9% of initial
biomass, within the suggested guidelines of 5-10% of historic
baseline.
Now more than ever, it is clear that an CITES Appendix II
listing for spiny dogfish is wholly appropriate. The species
surpasses the standards set forth in both the CITES and FAO
listing criteria. Such action is warranted to ensure that U.S.
and Canadian landings do not lead to further, perhaps irreparable, damage to the Northwest Atlantic population and to
safeguard federal conservation efforts under the U.S. federal
fishery management plan. Indeed, CITES listing could vastly
improve the monitoring and regulation of spiny dogfish exploitation around the world, so as to prevent international trade
from threatening this globally imperiled species. Such action is
also wholly consistent with the FAO International Plan of Action for the Conservation and Management of Sharks, of which
the U.S. has been a strong proponent.
VI. CONCLUSION
Over the past decade of awakening to the conservation
plight of sharks, little has gone right for the spiny dogfish. As
Parties to CITES prepare for CoP13, however, declining populations and growing concern for this remarkable yet oftmaligned shark pose an interesting dilemma.
Since CITES took its first step towards international shark
conservation in 1994, spiny dogfish populations have continued
to deteriorate in places all over the globe. All the while, proposals to protect them under CITES were passed over for those
championing bigger, more charismatic (although exceptionally
worthy) shark species.
It is a species of many superlatives. One of the slowest
growing sharks on earth, the spiny dogfish is paradoxically the
most abundant in its natural state. This abundance has
spurred fisheries for centuries, but expanded fishing capacity of
Published by GGU Law Digital Commons, 2004
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recent times has driven several stocks to the brink of irreparable collapse. These depletions are well-documented, thanks to
a wealth of biological information on the species (an uncommon
situation for sharks) and have resulted from negligence and
mismanagement by some of the world's wealthiest, most regulated and conservation-minded nations.
For years, with good reason and great courage, the U.K.
proposed and fought for CITES protection for basking sharks;
all the while, however, their countrymen continued to fish, eat
and export woefully depleted spiny dogfish from the Northeast
Atlantic. As most other European nations demonstrated commendable support for a host of key shark proposals at CITES,
they continued to demand the lion's share of the world's dogfish
meat, fostering new markets from untapped populations as
depletion spread.
While U.S. federal agencies battled valiantly around the
world for shark plans of action and CITES listings for multiple
shark species, their plan to recover spiny dogfish was completely derailed by a handful of people from one Atlantic state.
In the time since the first conservation group requested a U.S.
dogfish proposal in 1996, the local population has produced virtually no pups. Despite a strong federal record for domestic
dogfish management, a position as world leader in shark conservation, and three previous proposals to list shark species,
the U.S. remains undecided about their stance for listing spiny
dogfish.
Since 1996, spiny dogfish have been proposed by conservation groups for CITES listing time and time again, to no avail.
Although some populations may qualify for Appendix I, they
have failed to garner Party support for an Appendix II listing,
until now.
For the first time, a government CITES authority has
stepped forward with a proposal to list spiny dogfish. However
exciting, the challenge of advancing a proposal that most directly affects other Member States of the EU is daunting. If
spiny dogfish get over that hurdle or become the subject of another Party's proposal, it will make for an interesting CoP. It
is anyone's guess where the U.S. will come down, given such a
strong conservation record up against the potential political
pressure from a state with powerful lawmakers. It also remains to be seen whether the developing world and/or proshark fishing nations will relish the opportunity to turn the
http://digitalcommons.law.ggu.edu/ggulrev/vol34/iss3/4
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tables and deliver the U.S. with the first solid shark conservation initiative that they don't appear to embrace. If anything is
clear, it may be that spiny dogfish and other imperiled sharks
will, with good reason, continue to command the attention of
NGOs and concerned countries, and that the fate of their populations around the world will for many years be inextricably
linked with actions of the Parties to CITES.
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